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At present, about the problem of mental damage of default in tourism 
contract, we haven’t gave adequate protection on mental damage caused by 
default in tourism contract, whether being in legislative or judicial practice. In 
this background, this paper is divided into four points to discuss the necessity and 
feasibility of setting up mental damage compensation system for the breach of 
tourism contract. 
Firstly, it is the theoretical analysis. This article initiates from the definition 
of mental damage compensation, and then analyzes the constitution elements of 
mental damage compensation for the breach of tourism contract in five aspects. 
These five aspects, respectively is subject of contract, default behavior, damage 
consequence, cause-and-effect relationship between default behavior and damage 
consequence, subjective fault. 
The second part of this paper, it mainly analyzes the necessity and feasibility 
of establishing mental damage compensation system. Due to the realization of 
interests in tourism contract is mainly embodied in the spirit pleasure and 
enjoyment, and then when default occurs, compensation for mental damages 
arising from the breach of contract can be accepted and understood by people. To 
put it another way, the processing results of tourism disputes will also directly 
influence the development of tourism industry economy. In addition, it conforms 
to the legal spirits to protect tourists’s mental interests. Due to tourism contract is 
just the same as other general contract, the law should protect the damage caused 
by default in tourism contract. And the feasibility analysis of this paper analyzes 
from common legal characteristics between tourism contract and general contract. 
At last, through the reference to the foreign laws, this paper provides feasible 
theoretical base for establishment of mental damage compensation for default in 
tourism contract. 
Third part of this paper, through introduction of some foreign laws, we can 
see that, some countries of continental law system and Anglo-American law 
system, they didn’t admit mental damage compensation in the early days. But 















admission to certain process. Our country can establish our mental damage 
compensation system of default on the combination of foreign related legislation 
and judicial practice and the actual situation of our country’s compensation for 
mental damage of default. 
The end of this paper, it is suggested that by adding two new articles in our 
contract law, it is in order to make mental damage compensation for default in 
tourism contract clearly be stipulated in Contract Law. Fist, add one paragraph in 
Article 113, “For the spiritual loss of the other party which is caused by one party 
in violation of the provisions of the contract, the other party which suffers from 
the damage has the right to demand compensation for mental damage”; Second, 
add below paragraph in Article 119 of Contract Law, “Tourism Contract its main 
purpose is to provide entertainment and enjoyment which the tourism service 
providers breach,  the other contract party can require the tourism service 
providers for the spirit damage compensation.” Through above provisions, it is 
good for remedy the deficiency on mental damage compensation in our Contract 
Law, and makes the victim which suffers from material and spiritual damage 
caused by default be protected, and it is also good for safeguard contract parties’ 
legitimate rights and interests. 
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